United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





Court of Appeals of the District of Columbia 

JANUARY TERM, 1928. 


No. 4696 


MARY Y. DETTMERS, APPELLANT 


ELISHA P. TAYLOR, GRACE E. TAYLOR 
MARGARET COX, ET AL. 


APPEAL FROM THE SUPREME COURT OF TIW 

COLUMBIA. 


DISTRICT OF 


FILED JANUARY 9, 1928. 

^ > - v * 

PRINTED FEBRUARY 29, 1928. 



' • •• • -< ’ jx * 


' -s -v.' 

; .t 

*- 0 . ‘ / ... ' 

* ‘ ■** * ■ • fy . 

. « • ’* * « ,' r X*• 


* — ’* -v. r . 

„ - j . ■_ i. — ■ 

. ~~ " <" 

, •' Wv 






















Court of Appeals of the District of Columbia 

JANUARY TERM, 1928. 

No. 4696. 


MARY Y. DETTMERS, APPELLANT, 

I 

VS. 

ELISHA P. TAYLOR, GRACE E. TAYLOR, [MARGA¬ 
RET C. COX, CUVIER A. METZLER, TRUSTEE, 
AND IRA E. KELLER, TRUSTEE, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Amended bill of complaint for injunction, etc. 1 2 

Exhibit “A**. 7 C 

“B”. 9 S 

“C”. 10 9 

Memorandum as to service of process. 11 9 

Motion to dismiss amended bill of complaint. 11 9 

Decree dismissing amended bill. 12 10 

Appeal noted by plaintiff. 13 11 

Memorandum: Undertaking on appeal approved and filed.. 13 11 

Assignment of errors. 13 11 

Designation of record. 14 12 

Clerk’s certificate. 16 13 


Judd & Detweiler (I no ), Printers, Washington, D. C., February 2, 1928. 


















Court of Appeals of the District of Cplumbia 


No. 4696. I 

Mary Y. Dettmers, Appellant, 

vs. 

Elisha P. Taylor et al. 

a Supreme Court of the District of Columbia. 

Equity. No. 47256. [ 

Mary Y. Dettmers, Plaintiff, 

vs. 

Elisha P. Taylor, Grace E. Taylor, Margaret C. Cox, 
Cuvier A. Metzler, Trustee; Ira E. Keller, Trustee, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-enti- 
tled cause, to wit: 


1—4696a 
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MARY Y. DETTMERS VS. ELISHA P. TAYLOR ET AL. 


1 Amended BUI of Complaint for Injunction, etc. 

Filed August 13, 1927. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 47256. 

Mary Y. Dettmers, Plaintiff, 

vs. 

Elisha P. Taylor, Grace E. Taylor, Margaret C. Cox, 
Cuvier A. Metzler, Trustee; Ira E. Keller, Trustee, De¬ 
fendants. 

The amended bill of complaint of Mary Y. Dettmers re- 
spectfuly shows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in her 
own right. 

2. The defendants are likewise citizens of the United 
States and residents of the District of Columbia, and, with 
the exception of the defendants Metzler and Keller who are 
sued as trustees, they are all sued in their own right. 

3. That on to wit, the 9th day of November, 1926, the 
plaintiff was the owner of that parcel of real estate located 
in the District of Columbia, known as Lot 61 in Square 110 
improved by an, apartment house building No. 1733 20th 
Street, Northwest, and being such owner plaintiff did enter 
into a contract with the defendant, Elisha P. Taylor 
wherein and whereby the said Taylor agreed to purchase 
said land and apartment house from plaintiff for the sum of 
$75,000 upon the terms of $15,000 cash, said Taylor to as¬ 
sume a first trust of $35,000, to assume a second trust of 
$10,000, to further give an equity in property, at 5244 Colo¬ 
rado Avenue, Northwest, subject to a first trust of 

2 $15,000, said equity estimated to be worth $10,000 
and to also give to plaintiff a note in the sum of 

$5,000 secured by a second deed of trust on premises num¬ 
bered 401 East Capitol Street, Washington, D. C., the said 
second trust following a first trust in the sum of $20,000. 


MARY Y. DETTMERS YS. ELISHA P. TAYLOR ET AL. 3 

A copy of said contract is attached hereto marked exhibit 
“A,” and is prayed to be read as a part hereof. 

4. That at the time of the execution of said contract the 
defendant, Elisha P. Taylor was the owner of both the legal 
and equitable title in and to the said 401 East Capitol 
Street, but with the intention to defraud the plaintiff as will 
be shown herein, the said Elisha P. Taylor did on December 
9,1926 convey the legal title therein to the defendant, Mar¬ 
garet C. Cox, said deed being recorded in the Office of the 
Recorder of Deeds for the District of Columbia on Decem¬ 
ber 16, 1926. That said deed and conveyance was made to 
the said Margaret C. Cox, in furtherance of the said 
scheme of the defendant, Elisha P. Taylor to defraud this 
plaintiff, without consideration, as plaintiff is informed, 
believes and therefore avers, and simply for the purpose 
hereinafter set forth. That upon the recording of the deed 
to the said Margaret C. Cox aforesaid, the said Margaret C. 
Cox did execute two promissory notes, to the orde r of said 
Elisha P. Taylor, one in the sum of $20,000 secured by a 
first deed of trust on 401 East Capitol Street, and the other 
in the sum of $5,000, secured by a second deed of trust 
on 401 East Capitol Street, said deeds of trust being re¬ 
corded in the Office of the Recorder of Deeds for the Dis¬ 
trict of Columbia on December 16, 1926. The defendants, 
Metzler and Keller are named as trustees in both the said 
deeds of trust, and simply hold title to said property upon 
certain specified trusts, namely, to permit the said Mar¬ 
garet C. Cox, her heirs and assigns to use and occupy said 
property and to have all rents and profits thereof 
3 until there shall be a default in the payment of the 
promissory notes secured thereby; upon the payment 
of the notes secured thereby, to release and to reconvey the 
said premises to the said Margaret C. Cox, her heirs and as¬ 
signs ; and upon the further trust that a default being made 
in the payment of any taxes or assessments which may be¬ 
come due or assessed against said property then, and only in 
such event to sell said property at public auction after pre¬ 
vious advertisement and to convey the same to t}he pur¬ 
chaser at such sale, and out of the proceeds of said sale to 
pay all fees and costs, taxes, assessments, insurance, and 
commission of five (5) per cent, and to pay the balance if 
any, to the holder of said notes and the remainder it} any, to 
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1)0 paid to the said Margaret C. Cox, her heirs and assigns. 
That the aforesaid duties of said trustees constitute every 
and all trusts in them reposed under and by virtue of the 
said deeds of trust and such title as tliev hold is limited bv 

I « * 

and to said trusts. 

5. As before stated, both of said notes ai'e payable to the 
order of the defendant, Elisha P. Taylor and the one for 
$5,000 was endorsed by him without recourse and was given 
to this plaintiff by the said Taylor in part performance of 
the aforesaid contract. That plaintiff avers upon infor¬ 
mation and belief that said Taylor still is the holder of the 
said note in the sum of $20,000. A copy of said note in the 
sum of $5,000 marked exhibit “B’’ is attached hereto and 
made a part hereof. 

0. That in performance of the said contract the plaintiff 
did convey said property at 1730 20th Street Northwest to 
the defendant, Elisha P. Taylor and the said Elisha P. Tay¬ 
lor did give tp the plaintiff $15,000 in cash, the equity in 
5244 Colorado Avenue and also gave to the plaintiff the 
said second deed of trust note in the sum of $5,000 as afore¬ 
said. That immediately upon the consummation and per¬ 
formance of the said contract and in furtherance of his 
scheme to defraud plaintiff, the defendant, Margaret 
4 C. Cox did convey title to said property 401 East 
Capitol Street, to the defendant, Grace E. Taylor, 
who is ihe wife of the defendant, Elisha P. Taylor, said 
conveyance being, as plaintiff is informed, believes and 
therefore avers, without consideration and for the benefit of 
the defendant, Elisha P. Tavlor, who continues to be the 
owner of said property. Plaintiff avers upon informa¬ 
tion and belief that the defendant, Elisha P. Taylor is the 
real owner of the full equitable interest in and to said l’eal 
estate and the defendant, Grace E. Taylor simply holds title 
thereto as a straw party for his benefit. 

7. That although the defendant Elisha P. Taylor is the 
real and true owner of said real estate at 401 East 
Capitol Street and is likewise the holder and owner of the 
said first deed of trust note in the sum of $20,000 secured 
thereon as before stated, be has advised the plaintiff that 
the interest on said first deed of trust note in the sum of 
$20,000 has not been paid and is overdue since June 1927 
and has authorized and directed the defendants, Metzler 
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ic said de- 
i said real 


and Keller to sell said property at public auction in accord¬ 
ance with the terms of the said deed of trust and t 
fendants, Metzler and Keller are about to sell th 
estate, as is indicated by letter from said Taylor, copy at¬ 
tached hereto and marked Exhibit “C.” 

8. That the interest due on said second deed of trust note 
held by plaintiff is overdue and unpaid. 

9. That the obvious purpose and intent of the defendant, 
Elisha P. Taylor is to have the said trustees set said real 
estate at 401 East Capitol Street, under and by virtue of 
the said first trust so that the said $5,000 note held by plain¬ 
tiff shall be deprived of its security. Plaintiff avers upon 
information and belief that the defendant, Margaret C. 
Cox, a straw party as aforesaid, is an impecunious per¬ 
son with no financial responsibility and is not able to 

5 pay said note. Unless the plaintiff is given relief by 
this court, she will suffer irreparable loss and in¬ 
jury in being deprived of the security afforded by the sec¬ 
ond deed of trust on 401 East Capitol Street and |’ill not be 
able to collect the amount of said note for th 
aforesaid. 

10. That being the owner of the equitable inters 
real estate, although the legal title thereto is held 
fendant, Grace E. Taylor, the defendant, Elisha 
ought not nor should he be permitted to have the 
sold for the payment of the note held by him o 
manifest fraudulent purposes aforesaid. 

11. Premises considered the plaintiff respectfully prays: 

1. That the subpoena of this Court issue, commanding the 
defendants, Elisha P. Taylor, Grace E. Taylor, Margaret 
C. Cox, Cuvier A. Metzler, trustee, and Ira E. Keller, to 
appear and answer the exigencies of this bill of complaint. 

2. That a preliminary injunction be granted herein re¬ 
straining the defendants and each of them or tliejir agents 


■ reasons 

st in said 

>v the de- 

\ Tavlor 
%> 

property 
r for the 


et, in ac- 
rust, and 
lor from 


from selling the property at 401 East Capitol Str<] 
cordance with the terms of the said first deed of t 
further restraining the defendant, Elisha P. Ta\ 
negotiating said $20,000.00 note pending this case 

3. That a permanent injunction issue herein restraning 
the defendants and each of them or their agents fyom sell¬ 
ing the premises at 401 East Capitol Street in ac 
with the provisions of the said first deed of trust, 


cordance 
and fur- 
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ther restraining the defendant, Elisha P. Taylor from nego¬ 
tiating said $20,000 note. 

4. That a final decree be passed herein setting aside and 
holding void and of no effect the first deed of trust in the 
sum of $20,000 on 401 East Capitol Street, and that it be 

further decreed that the deed of trust securing the 

6 note of $5,000 be held by this plaintiff to be a first 
deed of trust and to have priority over the said deed 

of trust in the sum of $20,000. 

5. For sucfi other and further relief as to the Court may 
seem just and proper. 

MARY Y. DETTMERS. 
PEYSER, EDELIN & PEYSER, 

By GEORGE E. EDELIN, 

Attys. for Plaintiff. 

District of Columbia, ss: 

Mary Y. Dettmers, being first duly sworn, deposes and 
says that she has read the foregoing bill of complaint by 
her subscribed and knows the contents thereof; that the 
matters and things set forth therein of her personal knowl¬ 
edge are true and those stated upon information and belief 
she believes to be true. 

MARY Y. DETTMERS. 

Sworn to and subscribed before me this 11 day of August, 
1927. 

[seal.] HAROLD P. GAXSS, 

Notary Public, D. C. 

7 Exhibit “A.” 

Main S9. 

Cuvier A. Metzler, Real Estate, 1106 Vermont Ave., 

Washington, D. C. 

Rents, Sales, Insurance, Loans. 

November 9, 1926. 

Received of E. P. Taylor a deposit of Five Hundred and 
no/100 ($500.00) Dollars, to be applied as part payment in 
purchase of Apartment house Lot 61, Square 110, with im- 
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provements thereon known as No. 1733 20th StL N. W. (The 
Nelson) in Washington, District of Columbia. Sold for 
Seventy-five thousand and no/100 ($75,000.00]) on the fol¬ 
lowing terms: 

Fifteen thousand dollars ($15,000.00) cash. 

Purchaser to assume a first trust of $35,000.00 @ 6%, due 
April 1927. j 

Purchaser to assume a second trust of $10,0|00.00 @6%, 
due Jan. 1927, interest payable semi-annually on both 
trust-. 

For balance purchaser gives equity in property 5244 
Colorado Avenue, Northwest, subject to a first trust of $15,- 
000.00 at 6VL>%, interest payable semi-annually, also second 
trust note of $5,000.00 payable on or before 1 year @ 6% 
payable semi-annually, secured on 401 East Capitol St. 

Property sold subject to covenants and restrictions of 
record. 

The title is to be good of record and in fact. Should said 
title upon examination be found defective the deposit to be 
returned and sale declared off at. the option lot* the pur¬ 
chaser. Purchaser and agents assume no responsibility for 
cost of abstract, should title upon examination prove de¬ 
fective, nor for any damages by reason of said title proving 
defective. In case legal steps are necessary to perfect title 
such action must be taken by the seller promptly at his own 
expense, whereupon the time herein specified foif full settle¬ 
ment by purchaser will thereby be extended 1 the period 
necessary for such prompt action. 

Taxes, interest, rents, water rents, and insurance to be 
adjusted to date of transfer. 

Taxes for special improvements already made, whether 
levied and due or not levied, to be paid or allowed by seller. 
Only such benefit assessments which have been finally rati¬ 
fied and determined, to be paid or allowed by seller. 

Examination of title and conveyancing at the cost of the 
purchaser. Seller to execute the usual Special Warranty 
Deed and pay for revenue stamps on same. 

$925 of $1,850 commission to be paid Moore & Hill, Inc. 

Purchaser is required and agrees to make full settlement 
in accordance with terms of sale, within 30 days from date 
of ratification by seller, or as soon thereafter as title report 
can be obtained, or deposit will be forfeited; it being agreed 
that one-half of the amount of said forfeited deposit shall 
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be paid Cuvier A. Metzler as compensation for his services. 
Forfeiture of deposit, however, shall not relieve purchaser 
from obligation to comply with the terms of sale. 

This contract is made in triplicate, subject to the approval 
of owner, and contains the final and entire agreement be¬ 
tween the parties hereto, and shall not be bound by any 
term, condition or representation, oral or written, not set 
forth herein. It is understood that the first trust on 401 
East Capitol St. is $20,000.00 due in about 2 years. 

8 The foregoing is hereby ratified, accepted and ap¬ 

proved, and adopted as our contract. 

| CUVIER A. METZLER, 

Agent for Oivncr, 
By FRANK B. GUEST, 

Salesman. 

(Signed) E. P. TAYLOR, 

Purchaser. 

MARY YOOS DETTMERS, 

Owner. 

Date: November 15, 1926. 

Exhibit “A.” 


9 $5,000.00. Washington, D. C., December 9, 1926. 


On or before one year after date, I promise to pay to the 
order of Elisha P. Taylor Five thousand and no/100 Dol¬ 
lars, for value received, with interest at six per centum per 
annum until paid, payable semi-annually. 

Payable at-. 

No. 1 of 1. 


(Signed) 


MARGARET C. COX. 


This is to certify that this is the promissory note de¬ 
scribed in a Deed of Trust to the Trustees named hereon, 
and bearim*- even date herewith. Said Deed of Trust and 
Note having been executed in my presence. 

R. OWEN EDMONSTON, Jr., 
i Notary Public. 


Retain this Note after payment that the Trustees may be 
satisfied as to its cancellation when a release is desired. 

Cuvier A. Metzler, Real Estate, 1106 Vermont Ave. 
Phone Main 89. Secured by deed of trust. To Cuvier A. 
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Metzler and Ira E. Keller, Trustees. Conveying part of 
Lot 7 in Square 817. 

Reverse side: Second Trust. Margaret 0. Cox. $5,000.00. 

Due-,-, at-. Pay to the order of- 

without recourse to me. Elisha P. Taylor. Without re¬ 


course to me. Marv Yoos Dettmers. 
Exhibit “B.” 

10 Mrs. M. Y. Dettmers, 

3415 Eunnymede Place, 
Chevy Chase, D. C. 

Madam : 


I am returning herewith your check for $337.50 in pay¬ 


ment of interest of $487.50 overdue since June 9th, 1927, se¬ 
cured on premises 5244 Colorado Avenue, with the informa¬ 
tion, that I am not the owner of premises 401 East Capitol 
Street, and that the interest on the first trust of $20,000.00 
held by mo has not been paid, and is now overdue since 
June 9, 1927 and that if same is not paid by JulyjlS, 1927 I 
will request the Trustees to offer the property for sale. 

E. P. TAYLOR, 

The Argonne Apts., Washington, D. C. 


July 12,1927. 

Exhibit “C.” 

11 Memorandum. 

August 19, 1927.—Elisha P. Taylor and Grace E. Taylor 
served with process, each personally July 29, 192/, and (3) 
Margaret C. Cox, (1) Cuvier A. Metzler, (2) ai d Ira E. 
Keller, Trustees, each personally July 27, 1927. 

Motion to Dismiss Amended Bill of Complaint. 

Filed August 19, 1927. 

******* 

Come now defendants Elisha P. Taylor and (Grace E. 


Tavlor, bv their attornev, and move the Court to dismiss 
the amended bill of complaint filed herein upon eapli of the 
following several and separate grounds: 
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1. The amended bill of complaint seeks to make out a case 
based wholly upon characterizations of fraud, without aver¬ 
ring facts which would be sufficient, if true, to bear out such 
characterizations. 

2. The facts admitted in said amended bill show that the 
plaintiff well knew that defendant Elisha P. Taylor under¬ 
took no personal obligation upon the second trust note se¬ 
cured on No. 401 East Capitol Street, as evidenced by his 
endorsement thereon “Without recourse.” 

3. The facts: admitted in said amended bill further show 
that the plaintiff well knew that she was taking a second 
trust note, subject to a first trust ahead of it of $20,000.00, 
notwithstanding which plaintiff seeks to utilize a court of 
equity as an instrument of iniquity to interfere with and 
ultimately remove altogether the said $20,000.00 first trust 
on No. 401 East Capitol Street. 

4. The amended bill of complaint does not differ, 
12 except in unimportant phraseology, from the orig¬ 
inal bill of complaint which the Court has already 
held “wholly fails to state a case cognizable in equity or 
showing anv cause of action whatsoever.” 

GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor 

and Grace E. Taylor. 


Notice. 

August 18,1927. 

Messrs. Peyser, Edelin & Peyser, 

Attorneys for plaintiff: 

Please take notice that the foregoing motion will be for 
hearing on Thursday, August 25,1927, at 10 o’clock A. M., 
or as soon thereafter as counsel can be heard. 

! GEO. E. SULLIVAN, 

Attorney for Elisha P. Taylor 

and Grace E. Taylor. 

Decree Dismissing Amended Bill. 

Filed August 31, 1927. 

******* 

Upon consideration of the motion of defendants Elisha P. 
Taylor and Grace E. Taylor to dismiss the amended bill of 
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complaint filed herein, it is, by the Court, this |31st day of 
August, 1927, adjudged, ordered and decreed that said mo¬ 
tion be, and it is hereby, sustained, and said amended bill of 
complaint be, and it is hereby, dismissed, with costs. 

WALTER I. Mc^OY, 

Chief Justice. 


From the foregoing: decree the 


, by her at¬ 


torneys, in open Court, excepts, and notejs an appeal 
to the Court of Appeals of the District of Columbia, and the 
undertaking for costs on such appeal is hereby fixed at 
$100.00, or a cash deposit of $50.00 in lieu thereof. 


WALTER I. McCOY, 

Chief Justice. 


Memorandum. 


September 19, 1927.—Undertaking on Appeal approved 
and filed. 

Assignment of Errors. 

Filed September 24, 1927. 

**•*•*• 

Comes now the plaintiff, by her attorneys, and |for her as¬ 
signment of errors on appeal says: 

1. The Court erred in granting the motion to (dismiss. 

2. The Court erred in ruling that the owner of real estate 

may be also, at the same time, the owner of a promissory 
note secured by a deed of trust on said real estate and that 
said estates are separate and distinct. j 

3. The Court erred in not ruling that where thb owner of 

real estate is also the owner of a promissory nojte secured 
by a deed of trust on the same real estate, the t^ust estate 
is executed by the Statute of Uses. j 

4. The Court erred in not ruling that a junipr deed of 
trust takes priority over an earlier deed of trust [where the 
property and the note secured by the earlier deejd of trust 

are owned by the same person. 

14 5. The Court erred in refusing to grant relief to 

the plaintiff in view of the conduct of the defendants 
Taylor. 
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6. The Court erred in not refusing to dismiss the amended 
bill of complaint. 

PEYSER, EDELIN & PEYSER, 
By GEORGE E. EDELIN, 

Attorneys for Plaintiff. 

Copy acknowledged this 24th day of September 1927. 

GEO. E. SULLIVAN, 

Attorney for Defendants Elisha 

P. Taylor and Grace E. Taylor. 

Designation of Record. 

Filed September 24, 1927. 
******* 

The Clerk will please include in the transcript of record, 
on appeal in the above case the following: 

1. August 13, 1927.—Amended bill of complaint. 

2. August 19, 1927.—Process against defendants re¬ 
turned personally served. 

3. August 19, 1927—Motion to dismiss amended bill of 
complaint. 

4. August 31, 1927.—Final decree dismissing bill of com¬ 
plaint, notation of appeal, and order fixing undertaking for 
costs on appeal in the sum of One hundred ($100.00) Dol¬ 
lars. 

5. September 19,1927.—Undertaking on appeal approved 
and filed. 

6. September 24, 1927.—Assignment of errors. 

7. September 24, 1927.—This designation. 

PEYSER, EDELIN & PEYSER, 
By GEORGE E. EDELIN, 
i Attorneys for Plaintiff. 

15 Copy acknowledged this 24tli day of September, 
1927. 

GEO. E. SULLIVAN, 

Atty. for Defendants Elisha 

P. Taylor and Grace E. Taylor. 
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AL. 

16 Supreme Court of the District of Coluijiibia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreihe Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the l’ecord, according to directions 
of counsel herein filed, copy of which is made j)art. of this 
transcript, in cause No. 47256 in Equity, wherein Mary Y. 
Dettmers is Plaintiff and Elisha P. Taylor et kl. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe m\j name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th dav of January, 1928. I 

[Seal Supreme Court of the District of Colujnbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4696. Mary Y. Dettmers, appellant, vs. Elisha P. Tay¬ 
lor et al. Court of Appeals, District of Columbia. Filed 
Jan. 9,1928. Henry W. Hodges, clerk. 
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